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The Fourth Department recently handed
down a (3-2) decision that appears to be
the first New York appellate case to hold
that a trespass to land held by adverse pos-
session can trigger an award of punitive
damages.1

The facts
In the memorandum opinion, the court

gave an abbreviated version of a compli-
cated set of facts. Plaintiffs owned Lot 8,2

which was improved with a camp that was
originally built around 1971. They are suc-
cessors to their parents, who had pur-
chased the camp in 1983. Lot 7 abuts Lot 8
immediately to the east. Defendant pur-
chased Lot 7 in 2004 and then commis-
sioned a survey based upon his deed
description. Defendant’s survey indicated
that the camp improvements overlapped
the boundary between the lots by approxi-
mately 2 ½ feet. Plaintiffs commissioned
their own survey, which indicated that the
boundary was approximately 10-12 feet
east of the location shown on the defen-
dant’s survey. The court referred to this
10’-12’ wide strip as the “disputed area.” It
is unclear from the opinion how far the
camp improvements extended into the dis-
puted area on the plaintiffs’ survey.

The holding
The court rapidly concludes that the title

to the disputed area ripened in the plaintiffs
(or their predecessors) through adverse pos-
session decades before the defendant neigh-
bor moved in and commenced his trespass.
Note that this result emphasizes that the
defendant’s survey was accurate. 3 The
defendant’s conduct included desecrating a
memorial erected to the father of one of the
plaintiffs, plugging plaintiffs’ vent pipe,
entering their cellar and “rendering their toi-
let unusable.” The majority believed that this
conduct continued despite the fact that the
defendant was aware of the claim of title
through adverse possession. (The dissent
differs on this point. See The Dissent, infra.)

Relying on precedent where punitive dam-
ages have been awarded for trespass to land
acquired by deed, the court concludes that
the neighbor’s conduct, “amounted to a wan-
ton, willful or reckless disregard of plaintiffs’

rights,” 4 despite his possession
of a survey that appeared to
support his own claim of record
title. Defendant’s conduct was
intentional, “evince[d] a high
degree of moral turpitude and
demonstrate[d] such wanton
dishonesty as to imply a crimi-
nal indifference to [his] civil
obligations.’”5

The damage award
The trial court, sitting with-

out a jury, had originally
awarded $200,000 in punitive damages.
The Appellate Division concluded that that
amount was “so grossly excessive as to
show by its very exorbitancy that it was
actuated by passion (Nardelli v Stamberg,
44 NY2d 500, 504, 377 N.E.2d 975, 406
N.Y.S.2d 443)” (internal quotations omit-
ted). Based on awards in other land tres-
pass cases,6 the panel concluded that
$15,000 is the amount that “bears a rea-
sonable relation to the harm done and the
flagrancy of the conduct causing it.’” It
vacated the award and granted a new trial
on the amount of punitive damages “unless
plaintiffs … stipulate to reduce that award
to $15,000, in which event the order and
judgment is modified accordingly.”

It is noteworthy that the “actuated by pas-
sion” test enunciated in Nardelli was
intended to guide trial judges in their dis-
cretion to limit punitive damages awarded
by juries. In this case, it was invoked to sup-
port the reduction of an award made by the
trial judge, who is presumably best situated
to assess the level of moral turpitude and
wanton dishonesty demonstrated by the trial
testimony.

The dissent
The majority opinion states that the

“defendant was aware that there was a dis-
pute over the property line, and he granted
plaintiffs permission to continue to use [the
disputed area]” before he commenced his
trespass.

The dissent, however, points out that the
plaintiffs waited for two years following
the defendant’s assertion of ownership
before bringing suit. In the interim, the dis-
senters believe that “the survey that defen-

dants commissioned gave
defendant a reasonable and
factual basis to believe that he
owned the disputed area.”
Furthermore, “once plaintiffs
commenced this action and
placed defendants on notice
that they were asserting title to
the disputed area by adverse
possession, there were no fur-
ther incidents of trespass by
defendant.” As a result, the
dissent finds no basis for a
punitive damages award.

The bottom line
Landowners frequently believe that a deed

and/or a survey give them the authority to
remove or destroy any encroachment on
“their land.” As this case so vividly demon-
strates, taking such action before under-
standing all the facts involved in a boundary
dispute can lead to liability far in excess of
the value of the “offending” encroachments.
Clients should be encouraged to contact
counsel or their title insurer instead of
resorting to self-help in this situation.

Note: Lance R. Pomerantz is a sole prac-
titioner who provides expert testimony, con-
sultation and litigation support in land title
disputes. He can be reached by email at
lance@LandTitleLaw.com. Or visit
www.LandTitleLaw.com.
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