
____________________
By Lance R. Pomerantz

“An ancient and archaic provi-
sion of the Highway Law which
is unique and rarely utilized” has
resulted in a controversial deci-
sion from the County Court of
Franklin County. Matter of
Preserve Assoc. LLC v. Nature
Conservancy Inc., 2011 NY Slip
Op 21417 (County. Ct., Franklin
County) (“Preserve
Associates”).1 The Highway Law
provisions at issue (§§300, et
seq.) are informally known as the
Private Road Statute. Many prac-
titioners believe that the Private
Road Statute merely provides a
mechanical framework for the
opening of a road when an ease-
ment by necessity already exists
as a matter of law. Others think
of it as an anachronism of doubt-
ful constitutionality. As this case
demonstrates, the Private Road
Statute is not only alive and well,
but can play a pivotal role in
high-stakes land development
planning.

The Statutory Provisions
The Private Road Statute pro-

vides a mechanism by which a
private landowner may file an
application with the local high-
way superintendent seeking to
open a road across a neighbor-
ing parcel in order to gain access
to the petitioner’s parcel
(Highway Law §300). Once the
application is filed, the highway
superintendent is required to
convene a jury ”for the purpose
of determining upon [sic] the
necessity of such road, and to
assess the damages by reason of
the opening thereof.”2 The jury
must be comprised of “resident
freeholder[s] of the town”
(Highway Law §304).
An early version of the Private

Road Statute was held to be
unconstitutional because the
New York State Constitution in
effect at that time did not provide
for compensation to the aggriev-
ed neighbor. Taylor v. Porter &

Ford, 4 Hill 140
(1843). In response
to Taylor,3 the
Constitution was
amended to add
Article 1, Section
7(c):

“Private roads
may be opened
in the manner to
be prescribed by
law; but in every
case the necessi-
ty of the road and the
amount of all damage to be
sustained by the opening
thereof shall be first deter-
mined by a jury of free-
holders, and such amount,
together with the expenses
of the proceedings, shall be
paid by the person to be
benefited.”

This provision survives in the
present-day State Constitution.

The Case at Bar
In Preserve Associates, the

landowner was attempting to
gain access to a 1282-acre par-
cel it owned in fee and was part
of a 5800-acre waterfront parcel
the landowner was seeking to
develop. According to the
County Court decision, “no
judge presided over the trial.
The parties, through counsel,
stipulated to procedures to be
followed during the proceed-
ings. Witnesses testified, evi-
dence was presented, and the
jury viewed the site of the road
proposed by [the applicant].”
The jury determined that the
private road was necessary and
assessed damages of $10,000.
The jury also determined that
the applicant could install an
underground electric line
beneath the private road. The
aggrieved neighbor moved the
County Court to vacate or mod-
ify the jury determination, the
only relief allowed under the
Private Road Statute (Highway

Law §312).
The neighbor

had argued to the
jury at trial that a
1920 deed estab-
lished a right of
way for the benefit
of the applicant’s
parcel, which made
the opening of a
new road unneces-
sary and, as a result,
rendered the Private
Road Statute inap-

plicable to the current
situation. The court deter-
mined that the mere existence
of an alternate means of
access did not preclude a jury
determination on the question
of necessity. “The jury heard
the witnesses and reviewed the
documentary evidence [the
1920 deed] and determined, by
a preponderance of the evi-
dence, that [the applicant]
proved its case for necessity.”
With respect to the under-

ground electric line, the court
found that the statutory lan-
guage only addressed the lay-
ing out of the private road.
“The Court concedes that
there is little case law avail-
able dealing with article XI of
the Highway Law, in general,
and nothing at all on this par-
ticular issue. This Court is
unwilling to create and pro-
vide greater rights to [the
applicant] than the legislature
has, to date, deemed neces-
sary. … As such, this Court
finds that the jury lacked the
authority to grant Respondent
the right to lay underground
electric lines beneath the pri-
vate road.” That portion of the
verdict was vacated, but the
Court confirmed “every other
provision of the jury’s ver-
dict.” Highway Law §314
(“For what purpose private
road may be used”) spells out
that the road “shall be for the
use of such applicant… but
not to be converted to any

other use or purpose than that
of a road…” From the deci-
sion, it appears that the parties
did not address the effect of
§314 in this context.

Common Law “Way of
Necessity”
At common law, the con-

veyance of a portion of the
grantor’s land such that either
portion was rendered land-
locked (i.e. had no direct access
to a public highway) gives rise
to an implied “easement by
necessity” over the portion that
retained highway access. New
York Life Insurance and Trust
Company, et al., v. Milnor, 1
Barb. Ch. 353 (1846). “A ‘way
of necessity’ arises suddenly
where there is a conveyance of
a tract of land formerly in uni-
tary title with the land from
which it was severed, and
where the part conveyed or the
part retained is entirely sur-
rounded by the land from which
it is severed or by this land and
the land of strangers. Thus, an
immediate need arises for a
‘way’ to traverse the encircling
parcels. It is a firm requirement
that the necessity must exist as
of the time of severance of uni-
tary title.” Willow Tex, Inc., v.
Dimacopoulos, 120 Misc.2d 8,
13 (Sup. Court, Queens Cty.,
1983) (internal citations omit-
ted), rev’d on other grounds,
Willow Tex, Inc., v.
Dimacopoulos, 68 N.Y.2d 963
(1986). There must be “an
immediate necessity which may
lie dormant but must, at the
very least, exist contemporane-
ously with the severance.” Id.
In order to claim an easement

by necessity, the landlocked
owner must demonstrate
absolute necessity. Wells v.
Garbutt, 132 N.Y. 430 (1892);
Smith, et al., v. New York
Central Railroad Company, 235
A.D. 262 (4th Dept., 1932). The
existence of an alternative
means of access, or even the
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subsequent establishment of an
alternative, will prevent or extin-
guish a way of necessity.4
Additionally, the landlocked
owner is at the mercy of the
neighbor in establishing the loca-
tion of the easement, unless the
neighbor is “chargeable with pal-
pable abuse.” Palmer v. Palmer,
150 N.Y. 139, 147 (1896).

What Does The Future Hold?
As of this writing, it is unknown

whether an appeal will be filed in
Preserve Associates. Even if pur-
sued, the appellants will have an
uphill battle. The Private Road
Statute directs that “the decision of

the county court shall be final”
(Highway Law §312). As a result,
“an appeal does not lie on the facts
or the law on the issues of necessi-
ty and damages but only onwhether
statutory procedures were substan-
tially complied with and whether
there was jurisdiction in County
Court.” Towner v. Schoenthal et al.,
120 A.D.2d 931 (4th Dept.,
1986)(emphasis supplied).

Conclusion
As Preserve Associates

demonstrates, the statutory
scheme does not require a
showing of absolute necessity,
the parcels need not have come

from a common owner, the exis-
tence of alternative access does
not prevent a jury determination
of “necessity” and the road can
be located wherever the owner
of the benefited property desires
(as long as the jury agrees).

Note: Lance R. Pomerantz is a
sole practitioner who provides
expert testimony, consultation and
litigation support in land title dis-
putes. He can be reached by email
at lance@LandTitleLaw.com, or
visit www.LandTitleLaw.com.
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