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What the New Google Privacy Policy Really Means

By Glenn P. Warmuth

Twenty years ago I became a fan of the
television series Twin Peaks. 1 don’t spend
much time thinking about Twin Peaks any-
more. Yet a few weeks ago 1 was using
Gmail, Google’s email service, and an
advertisement appeared promoting a new
band called Silent Drape Runners. The con-
cept of silent drape runners was a running
theme on Twin Peaks and this piqued my

SCBA Hosts
Robing
Ceremony

James A. McDonaugh,
left, and Derrick J.
Robinson were sworn in
as District Court judges
by Supervising Judge of
the District Court the
Honorable Madeleine
A. Fitzgibbon.

(See story on page 3.)

interest so I clicked on the link. The band
seemed interesting and I purchased some
songs. Somewhere along the line I must
have written an email about Twin Peaks and
that Google must have saved that informa-
tion and used it to determine which ads to
show me. The band got a new fan. Google
made some money. I enjoyed listening to
the music. Everyone was happy.

Soon after that transaction Google
announced that it was going to change its
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privacy policies. In the
past Google had over
60 privacy policies for
its various products
and services including
Search, Gmail, Calen-
dar, YouTube and
Blogger. On March 1,
2012 Google’s new pri-
vacy policy went into .
effect. There is NOW  Glenn P, Warmuth
one simplified policy

for all products and services. Google
announced the change with the slogan:
“We’re changing our privacy policy and
terms. This stuff matters.” The policy
change has been widely criticized with
Congress holding hearings, the White
House issuing a set of guidelines entitled
the “Privacy Bill of Rights” and the
Attorneys General of 36 states expressing
“strong concern” about the “troubling” new
policy.

Opponents of the new policy claim that
it changes the way Google is permitted to
share information with itself. This is not
accurate. Google already had the right to
share information with itself pursuant to

(Continued on page 22)

SCBA Community a
Source of Pride

By Matthew E. Pachman

As the months fly by toward the end of my tenure
as President of the SCBA, I find myself reflecting on
why my involvement in this association has been so
meaningful and rewarding. I believe I can sum it up
in one word - “community.”

As it relates to the SCBA, the concept of “community” means several
things to me. First, it highlights what is perhaps the greatest benefit of bar
membership - the connection between us as attorneys that involvement fos-
ters. We can enjoy our practices more, and serve our clients better, when we
are part of a cohesive community of attorneys who share information, men-
torship and support.

Second, “community” encompasses our relationship with, and support
of, our county judiciary. The efforts to address some of the challenges fac-
ing our 18-B system is a great example of the benefits of a close working
relationship between lawyers and the courts - the “community” working
together to address a problem and doing our best to provide a collective
benefit. The bar has also been vocal in support of our local judiciary in the
statewide dialogue about the budget crises and the resultant cuts to court
budgets.

Third, the SCBA has had a strong and proud history of community sup-
port with its pro bono projects.

There is something unique and special about giving back to the commu-
nity in the form of free legal services. Perhaps it is because only we
lawyers can provide this service and it is a service that is needed by all but
simply unavailable to some.

Matthew Pachman

(Continued on page 27)

§\ BAR EVENTS

Pro Bono Recognition Night

Thursday, March 22, 6 p.m.
Captain Bill’s Restaurant, Bay Shore
Recognizing SCBA Pro Bono Attorneys

Peter Sweisgood Dinner
Hosted by the Lawyers Helping
Lawyers Committee

Wednesday, April 25, 6 p.m.

Watermill Restaurant

Honoring the late Eugene J. O’Brien

(SCBA Past President 2000 — 2001), a found-
ing member of Lawyers’ Committee on
Alcohol and Drug Abuse

Annual Meeting
Monday, May 7, 6 p.m.
Location to be announced

Awards of Recognition and Golden
Anniversary Awards

Installation Dinner

Friday, June 1 at 6 p.m.
Hyatt Regency, Hauppauge
Installation of officers and directors
For further information call the Bar

|
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Suffolk County
Bar Association

560 Wheeler Road *« Hauppauge NY 11788-4357
Phone (631) 234-5511 « Fax # (631) 234-5899
E-MAIL: SCBA@SCBA.ORG

Board of Directors 2011-2012

Matthew E. PaChman..........ccccooovieiiiiiiiiieciiciecie e President
Arthur E. Shulman ..........cooooiiiiiiiiiiicccecee e President Elect
Dennis R. Chase......cocviieiiiiiiieceeeee ettt First Vice President
Willam T. FEITiS....coviiiviiiiiiiiciieieeeeeeeeee e Second Vice President
Donna England.......c.cocooiiiiiiiiii s Treasurer
John R. CalCaghi .....c.ooueiiiiiiiiiiiiiiiiciccece s Secretary
Cheryl L. MINEZ ....ooiiiiiieieeeeeeee e Director (2012)
Lynn Poster-Zimmerman...........ccoceveeeerienenieiienieeeeienie et seeeieenie e Director (2012)
Richard L. SteIM ......cccviiiiiiieciii ettt Director (2012)
Kerie Pamela Stone ............cocieiiiiieiiiiieeeeeeteee e Director (2012)
Michael J. MALLET ...c..ovviiiiiiiieeeeecee e Director (2013)
Hon. William B. RebOINi.....cc.cccovviiiiiiiieiiceciieeieeeeee e Director (2013)
Wayne J. SChaefer .......ccooeeieiiiiiiiiiicecee e Director (2013)
Thomas J. StOCK ..c.eieeiiiiieiieieee e Director (2013)
Hon. ANArew A. CIECCA.....ueeiieeureieeeeceeee et eeeeeeeeeeeeee e e eeaaes Director (2014)
Diane K. Farrell.........oooviiiiiiiiieicceeccee e Director (2014)
Hon. JON KellY.....cooviiiiiiiieiiiieieiee e Director (2014)
William J. McDonald ........c.oooiiiiiiiiiiieiieeeeee e Director (2014)
James R. WInKIer..........ooovvviiiiiiiieeeeee e Past President Director (2012)

Ilene S. Cooper

................................................................ Past President Director (2013)

Sheryl L. Randazzo.........ccccccveviniiieniniiienenecieieeenen Past President Director (2014)
Sarah Jane LaCova.......cc..ooooiiiviiiiieieiee e Executive Director

Our Mission

“The purposes and objects for which the Association is established shall be cul-
tivating the science of jurisprudence, promoting reforms in the law, facilitating
the administration of justice, elevating the standard of integrity, honor and
courtesy in the legal profession and cherishing the spirit of the members.”

Internship & Scholarship Program to
Encourage Latino/Latina
Representation in Law Kicks Off

Suffolk County District Attorney  Latino/Latino law students as part of

Thomas Spota, Vice President of the the proactive outreach for Latino rep-
Long Island Hispanic Bar Association  resentation in law enforcement.
Dave Mejias, representatives from Two Latino American Touro Law
Bethpage Federal Credit Union and  students will be chosen in May to par-
Touro Law School announced the ticipate in a summer internship at the
generous donation by Bethpage offices of the Suffolk County District
Federal Credit Union to the Long  Attorney. The funds will be used to
Island Hispanic Bar Association to  supplement the students’ income
aide Latino/Latina students. District  allowing them to devote their time to
Attorney Spota also announced new  hands-on experiences interning at the
summer internship opportunity for  District Attorney’s office.

SCBA

All meetings are held at the Suffolk County Bar

Association Bar Center, unless otherwise specified.

’L Please be aware that dates, times and locations may
be changed because of conditions beyond our control.

Please check the SCBA website (scba.org) for any
changes/additions or deletions which may occur.

For any questions call: 631-234-5511.

OF ASSOCIATION MEETINGS AND EVENTS

Important Information from the Lawyers Committee on Alcohol & Drug Abuse:

THOMAS MORE GROUP
TWELVE-STEP MEETING

Every Wednesday at 6 p.m.,
Parish Outreach House, Kings Road - Hauppauge
All who are associated with the legal profession welcome.

LAWYERS COMMITTEE HELP-LINE: 631-697-2499

MARCH 2012
27 Tuesday

27 Tuesday

28 Wednesday
29 Thursday

APRIL 2012
3 Tuesday

9 Monday
10 Tuesday

11 Wednesday
16 Monday

18 Wednesday

23 Monday
24 Tuesday

25 Wednesday

MAY 2012

1 Tuesday

7 Monday

8 Tuesday

9 Wednesday
14 Monday

16 Wednesday

Solo & Small Firm Practitioners Committee, 4:30 p.m., Board
Room.

Nominating Committee, 6:00 p.m., Board Room

Professional Ethics & Civility Committee, 5:30 p.m., Board Room.
Alternate Dispute Resolution (ADR) Committee, 6:00 p.m., Board
Room.

Appellate Practice Committee, 5:30 p.m., Board Room.

Joint Matrimonial & Family Law/Family Court Committees, Justice
Bivona’s Courtroom, 3rd Floor, Supreme Court Central Islip.
Nominating Committee, 6:00 p.m., Board Room.

Executive Committee, 5:30 p.m., Board Room.

Labor & Employment Law, 8:00 a.m., Board Room.

Commercial & Corporate Law Committee, 6:00 p.m., Board Room.
Education Law Committee, 12:30 p.m., Board Room.

Insurance & Negligence - Defense Counsel Committee, 5:30 p.m.,
E.B.T. Room.

Elder Law & Estate Planning Committee, 12:15 p.m., Great Hall.
Real Property Committee, 6:30 p.m., E.B.T. Room.

Surrogate’s Court Committee, 5:30 p.m., Board Room.

Joint Nassau/Suffolk Board of Directors Meeting, 5:30 p.m., Great
Hall.

Solo & Small Firm Practitioners Committee, 4:30 p.m. Board
Room.

Professional Ethics & Civility Committee, 5:30 p.m., Board Room.
Annual Peter Sweisgood Dinner Honoring former SCBA President
Eugene J. O’Brien, Watermill Restaurant, 6:00 p.m., $70 per per-
son. Call Bar Center or register on line at scba.org.

Joint Matrimonial & Family Court Committees meeting - Justice
Bivona’s Courtroom, 3rd Fl. - Supreme Court, Central Islip.
Appellate Practice Committee, 5:30 p.m., Board Room.
Commercial & Corporate Law, 6:00 p.m., E.B.T. Room.

SCBA’s Annual Meeting, 6:00 p.m., location to be announced.
Labor & Employment Law , 8:00 a.m., Board Room.

Education Law Committee, 12:30 p.m., Board Room.

Executive Committee, 5:30 p.m., Board Room.

Insurance & Negligence - Defense Counsel Committee, 5:30 E.B.T.
Room.

Elder Law & Estate Planning Committee, 12:15 p.m., Great Hall.
Surrogate’s Court Committee, 5:30 p.m., Board Room.

Real Property Committee, 6:30 p.m., E.B.T. Room.
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SCBA Hosts Judicial Swearmg -In and Robing Ceremony

By Laura Lane

Becoming a member of the Judiciary is
perhaps one of the greatest honors any
member of the legal profession can hope
to achieve. Two Suffolk County Bar
Association members joined the ranks of
the Judiciary on Friday, March 2, at a
Judicial Swearing-in and Robing Cere-
mony held at the SCBA bar center. The
Supervising Judge of the District Court
the Honorable Madeleine A. Fitzgibbon
administered the oath of office to James A.
McDonaugh and Derrick J. Robinson that
was witnessed by a standing-room only
crowd.

SCBA President Matthew Pachman
remarked that it really didn’t matter when
a ceremony of such importance occurred
in any given year. It is what it means that
is important.

“This marks the beginning of a new

chapter in the lives of those who
we honor today and with this,
comes new dreams and expecta-
tions,” he said. “It is the hope of
the members of our association
that the judges being sworn in
today realize their dreams and
aspirations, of bringing excel-
lence, honor, distinction, and
most of all revitalized respect to
the legal system, to the judiciary
and to the entire legal profes-
sion.”

During his opening remarks Suffolk
County Administrative Judge C. Randall
Hinrichs touted the special relationship
that Suffolk enjoys between the bench and
bar. He referred to Mr. McDonaugh and
Mr. Robinson as “highly qualified individ-
uals who will bring a wealth of experience
to the bench.” Judge Hinrichs added that
he believed that both have the tempera-

James A. McDonaugh, left, and Derrick J. Robinson were sworn in as District Court judges
by Supervising Judge of the District Court the Honorable Madeleine A. Fitzgibbon.

Meet Your SCBA Colleague

By Laura Lane

Coming from a family so entrenched in
the profession of law you must have won-
dered why no one seemed to assume
you’d join them. The first time I was in
court was with my father, who was an
attorney. I was 22 months old and I remem-
ber that. I worked in my father’s library
growing up updating his books. It was just
that my family thought I had other talents
and knew the legal profession was a tough
one. When I was away at college I studied
communications and political science. I
decided finally to become a lawyer because
it was what I always thought I would do. I
went to law school right after college.

Today you work in a small family firm
and your partner is your father, Joseph
Rosenthal. Did you have other plans
originally? Actually criminal work had
always interested me. After my summer
internship at the US District Court I want-
ed to go to the US Attorney’s Office but
there was a hiring freeze. I could have
interned at the District Attorney’s Office
but that wasn’t a reality. I needed to pay off
my school loans. So I got a job as an asso-
ciate in Manhattan at a general practice law
firm that concentrated in commercial and
civil litigation. My job involved a great
deal of research and writing. I loved it and
it didn’t matter that it wasn’t criminal.

That was in the 90’s. What was it like for

—— e

you, a woman, in the profession at that
time? I wore a pants suite in 1995 in
Federal Court and one of the attorneys jok-
ingly made a crack about what I was wear-
ing. No one really treated me with disre-
spect, but there was a different mentality
toward me than the other attorneys who
were men. There was a “little girl” mental-
ity. When I was about to leave my second
job I realized that I was the only woman
attorney for the majority of my stay there.
Every place I've ever been I've been the
only woman attorney. And the partners
have always been men. But I have to say
I’ve never felt treated differently or looked
down upon.

Do you think you perhaps had a certain
comfort level that was different than
other women attorneys at that time due
to your experiences before becoming an
attorney? I did grow up knowing many of
the attorneys because I grew up in the
courts. My father was a law secretary. Even
now at my firm where I am a managing
partner I am still the only woman.

What do you enjoy about civil litiga-
tion? I enjoy finding something new and
challenging and trying to find an answer.
Sometimes in private practice the busi-
ness aspect overshadows everything else.
But you always try to find the best solu-
tion for everyone involved - something
everyone can afford. And I like people in
general as well.

Laura Lane
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ment and patience required to
be successful judges.

Donagh McDonaugh spon-
sored his son, James, remarking
that his son was an excellent
father, husband, and a truly
good person.

When James McDonaugh
took the podium he said he was
humbled by the large turnout at
the ceremony. After thanking
the SCBA for hosting the event
he attributed his parents for helping him
achieve what he had today. “I wouldn’t
have gone into law were it not for my
father, a practitioner for two decades, my
mother is the closest thing to a saint,” he
said. Both Mr. and Mrs. McDonaugh came
from Virginia to witness their son’s robing.

During a lighter moment, Mr. McDonaugh
remarked that he had been appointed by
County Executive Steve Bellone who he
opposed in a race in 2005. “I can’t thank
him enough for giving me this opportuni-
ty,” he said. “This is something I’ve want-
ed for as long as I can remember.”

Dr. Pamela Allen Robinson sponsored
her husband, Derrick Robinson. She
described him as someone who has always
been a person of integrity. “He approach-
es all tasks with grace, dignity and hon-
esty,” she said.

Mr. Robinson equated the robing cere-
mony as an opportunity to say thank you.
As someone who grew up in modest and
what he referred to as challenging cir-
cumstances, he said he has always been
inspired by the achievements of our
founding fathers. “I will strive to never
forget the real world consequences of
my decisions as a judge,” he said. “This
signifies that dreams do come true. I am
an ordinary person blessed with extraor-

When did you join the SCBA? I think I
may have been a member in law school but
I can’t remember. When I got a job in
Manhattan I joined the bar there. I joined
the SCBA in the late 1990’s when I came to
Suffolk to practice law. I couldn’t imagine
practicing law in Suffolk County and not
joining. My upbringing taught me that you
belong to organizations that support what-
ever you are involved in. My parents were
involved in their synagogue and in commu-
nity groups. I've never known it any other
way.

Once you joined, did you get involved?
Right away, first at the Academy and then
later as a member of the Board of Directors
—I’m in my third year on the board.

Why would you recommend attorneys
join the SCBA? Join for the camaraderie.
There’s nothing more comforting and con-
fidence building than walking into the
courtroom and knowing the faces. When I
get motions in from attorneys and I know
the name on the paper from the SCBA
everything runs more smoothly. I honestly
believe that the more you give in life the
more you get.

Some people believe that Suffolk County
is a bit unique in some ways. Do you
agree? Suffolk possesses a small town
mentality. Many of the practices are small
time lawyers. We represent our friends and
neighbors. And yet even though Suffolk is
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Adding dignity to the event there was a
Presentation of the Colors by the Suffolk
County Court Ceremonial Unit at the
Judicial Swearing-In and Robing Ceremony.

dinary opportunities.”

In his closing remarks Honorable C.
Randall Hinrichs said aloud what was
more than likely on most people’s minds
at the robing ceremony. He said, “You can
see by the eloquence by Judge McDonaugh
and Judge Robinson just how fortunate we
are to have both sworn in today in
Suffolk County.”

(See more photos on page 14.)

Note: Laura Lane, an award-winning
Jjournalist, has written for The New York
Law Journal, Newsday, and several other
publications. She is the Editor-in-Chief of
The Suffolk Lawyer.

Che l Mi lntZ, a general practice attorney represents individuals and

businesses. She comes from a family of lawyers but was never encouraged or
discouraged to be one too. Instead, she was encouraged to always have other options.
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Cheryl Mintz

rural, we are so large. The SCBA is the one
thing that connects us. You find your niche
and make it your world and the SCBA
helps with that a lot.

These days success in the legal profession
is so connected with opportunities to net-
work. Do you find opportunities at the
SCBA? Yes. | have made fabulous connec-
tions and good friends at the SCBA. There
are excellent CLE courses and they are far
superior to anywhere else I've attended.
And there’s one more thing. I believe if you
are a member of a profession you should
give back. Being a member in the SCBA
and active is an opportunity to do that.
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The New York Center for
Neuropsychology
& Forensic Behavioral Science

Dr. N.G. Berrill, Director

s~ Over 25 Years -~

Providing Consultation to Attorneys
& the Courts on Psycho-legal Matters

e Criminal Cases: Competency Issues, Criminal
Responsibility, Extreme Emotional Disturbance, Risk
Assessment, Sex Offender Workups & Dispositional

Planning

Matrimonial & Family Court Cases:
Custody/Visitation, Neglect/Abuse, Termination,

Delinquency, Family Violence, & Adoptions

Civil Cases: Competency Issues, Head Trauma,
Sexual Harassment, Discrimination, Immigration,

& Post-Traumatic Stress Disorders

Comprehensive Diagnostic &

Treatment Services

MAIN OFFICE
26 Court Street, Suite 1711, Brooklyn, NY 11242

718-237-2127

LONG ISLAND OFFICE
45 North Station Plaza, Suite 404, Great Neck, NY 11021
516-504-0018

MANHATTAN
139 Manhattan Avenue, New York, NY 10025
212-280-3706

WWW.NYFORENSIC.COM
drberrilleyahoo.com

NY Lawyer to Lead ABA in 2013-14

By Scott M. Karson

James Silkenat of New York
will assume the presidency of
the American Bar Association
for a one-year term beginning in
2013, making him the first New
Yorker to hold that position
since Robert MacCrate served .
as ABA President in 1987-88.
Silkenat’s  designation  as
President Elect Nominee was
announced to the 560-member
ABA House of Delegates at its February
6, 2012 meeting, which took place during
the 2012 ABA midyear meeting in New
Orleans. Silkenat will assume the office
of President Elect at the conclusion of the
August 2012 annual meeting in Chicago,
and will become president of the associa-
tion at the conclusion of the August 2013
annual meeting in San Francisco. He will
succeed current ABA President Elect
Laurel G. Bellows of Illinois, who will
succeed current ABA President William T.
Robinson III of Kentucky at the conclu-
sion of the 2012 annual meeting in
Chicago.

In his first address to the House of
Delegates as President Elect Nominee,
Silkenat identified some of the priorities
he intends to pursue: guaranteeing
adequate funding for state courts;
increasing ABA  membership and

“ . for the

Scott M. Karson

enhancing member services;
improving legal education; and
expanding employment
opportunities for lawyers by
improving access to justice.
Silkenat summed up his vision
ABA as follows:
“Among the many important
roles played by the ABA, and
by other bar associations in the
United States, is that they help
us be better lawyers and judges
and educators and citizens:
better able to help our clients and better
able to serve the public and our justice
system.”

In his remarks to the House of
Delegates, current ABA President Bill
Robinson warned that the most pressing
issue facing the legal system today is
under-funding of the state courts, a
situation which he characterized as a
threat to our liberty. Robinson said, “An
adequately funded independent court
system is the key to constitutional
democracy, and constitutional democracy
is the key to freedom.” Robinson noted
that 42 states have reduced court budgets,
34 have reduced staffs, 39 have stopped
filling clerk vacancies and 23 (including
New York) have reduced courthouse
operating hours. Furthermore, although
the courts constitute a co-equal branch of
(Continued on page 23)

BENCH BRIEFS

Decisions from
Five Judges

By Elaine M. Colavito

SUFFOLK COUNTY
COUNTY COURT

Motion for order directing judgment of
divorce pursuant to DRLS§ 170(7) denied;
plaintiff not entitled to a divorce on the
conclusion of the plaintiff’s case alone;
defendant with the right to set forth a
defense.

In Sorrentino v. Sorrentino, Index No.:
13315/11, a matrimonial action, decided
on January 12, 2012, plaintiff sought a
divorce pursuant to DRL §170(7). At the
conclusion of plaintiff’s case, she moved
for an order directing a judgment of
divorce, indicating that DRL §170(7) only
required the testimony of the plaintiff and
that the court should conform the plead-
ings to the proof.

In opposing the motion, the defense
argued that an affirmative defense was
raised and that the defendant was entitled
to present a case. The court reserved deci-
sion and directed that the defendant put
forth his case. In deciding the case, the
court noted that the fact finder may con-
clude that a marriage is broken down irre-
trievably even though one of the parties
continued to believe that the breakdown
was not irretrievable and/or that there was
still some possibility of reconciliation.
The court found that in the case at bar, the
defendant clearly disputed the breakdown
of the marriage and in fact, made allega-
tions that the plaintiff was of advanced
age, frail and not in her right mind, and
that she was subject to the undue influ-
ence of her children. The court noted that
these are affirmative defenses under
CPLR §3018(b), which the court was
required to consider. The court further

Elaine M. Colavito
HONORABLE JAMES F. QUINN

recognized that the legislature
did not abrogate fault nor did it
relieve any provision under
DRL §170 from the require-
ments of particularly in specif-
ic actions of CPLR §3016. As
such, the court found that the
defendant had the right to put
forth a defense. Accordingly, it
was the decision of the court
that the plaintiff was not entitled to a
divorce on the conclusion of the plaintiff’s
case alone, and her motion for a divorce
was denied.

However, upon hearing all of the evi-
dence in the case, including the defen-
dant’s testimony, it was the court’s deter-
mination that the parties’ relationship had
so deteriorated irretrievably for a period in
excess of six months and that the defens-
es of fraud, and undue influence, and
incapacity were without merit, the plain-
tiff was entitled to a judgment of absolute
divorce.

SUFFOLK COUNTY SUPREME COURT
HONORABLE W. GERARD ASHER

Motion for summary judgment granted;
while cause of action relating to the
November 2009 accident was asserted in
plaintiffs’ amended verified bill of partic-
ulars, it was not alleged in plaintiffs’ com-
plaint; bill of particulars is simply a
device to amplify existing claims and is
not a device to add a new legal theory or
cause of action.

In Kariel Sweeney, infant by her mother
and natural guardian Cindy Sweeney, and
Cindy Sweeney, Individually v. Long Island
Cheer, Index No.: 30340/09 decided on
August 23, 2011, the court granted the
defendant’s motion for summary judgment.
The facts were as follows: infant plaintiff
was participating in cheerleading practice at
a cheerleading training facility owned by
the defendant Long Island Cheerleading
when she allegedly was injured and fell

(Continued on page 24)
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Local Zoning of Hydrofracking - An Overlooked Remedy

By Robert R. Dooley

To date, the focus on hydrofracking has
been on the regulations being worked on
in Albany. Each meeting discussing
hydrofracking seems to turn into a debate.
Opinions within communities are sharply
divided on the topic. The DEC’s regula-
tions will be approved and the regulations
will dictate how the controversial drilling
technique takes place. Recent State
Supreme Court decisions look at the issue
from a different angle: local zoning. The
decisions held that municipalities are
authorized to prohibit hydrofracking in
their zoning districts. In other words, the
state will say “how” to hydrofrack but the
municipalities will have the final say on
the “if” and “where.”

Both Cooperstown Holstein Corp. v.
Town of Middle Field (Otsego Supreme
Court, Index No.: 2011-0930) and Anschutz
Exploration Corp v.
Town of Dryden, et. al.
(Tompkins Supreme
Court, Index No.:
2011-0902) involve
the preemption lan-
guage from the Oil,

In Anschutz, the court drew on
the precedent set in Frew Run
Gravel Prods. v. Town of
Carroll, 71 NY2d 126 (1987)
where nearly identical issues
were at stake. The Anschutz
Court held that, as in Frew Run,
the zoning at issue did not relate
to the extractive mining industry
but to an entirely different sub-
ject: land use. The Frew Run
decision was very particular in
specifying that zoning ordinances have the
purpose of managing general land use
whereas the preemption language was to
the specific operation of mining activities.
The supersession clause from the OGSML
does not provide any intent to preempt
local control over land use and zoning.
The purpose of the OGSML is not “to
encourage maximum ultimate recovery of
oil and gas regardless of other considera-

Gas and Solution
Mining Law (OGSML) set forth in ECL §
23-0303(2), which states that it “shall
supersede all local laws or ordinances relat-
ing to the regulation of the oil, gas and solu-
tion mining industries...” Both decisions
concluded that the supersession language
does not preempt local zoning prohibiting
hydrofracking.

tions, or to preempt local zoning authori-
ty.” Rather, the preemption language per-
tains to “regulation of development and
production only in locations where such
activities may be conducted in compliance
with applicable zoning ordinances govern-
ing land use...”

Diving more into the legislative intent of

Robert R. Dooley

the OGSML is Cooperstown.
Initially, the court looked to
Article 3-A of the ECL from
1963 noting that the 1963 legis-
lation failed to address any land
use issues which would other-
wise fall to a local municipali-
ties zoning authority. A 1963
letter from the ‘“Conservation
Commissioner” stated that the
legislation would make the
“Conservation Department” res-
ponsible for oil and gas “operations” and
“regulations.” 1978 legislation amended
ECL § 23-0301 and replaced the phrase
“foster, encourage and promote” oil and
gas development with “regulate.” The
“foster, encourage and promote” language
was reserved in Energy Law 3-101(5),
effectively transferring the promotion of
energy to the Energy Office. The court
noted that the amendments clearly recog-
nized the need to centralize the promotion
of the state’s energy resources under one
administrative body (the Energy Office)
and that the regulatory function should be
streamlined through the DEC. Again, there
was no reference in the legislation pertain-
ing to the preemption of local municipal
land use management.

1981 legislation responded to the energy
crisis of the time and promoted the devel-
opment of domestic energy supplied by
New York State. The legislation created the
supersession clause as currently contained
in ECL § 23-0303(2). Nonetheless, the
court found no language supporting the
conclusion that the clause was intended to

impact, diminish or eliminate a local
municipality’s right to enact legislation
pertaining to land use.

The court concluded that there was no
support in the legislative history leading to
the 1981 amendment that would support a
finding that a municipalities’ authority to
zone was preempted. “The OGSML
supersession clause preempts local regula-
tion solely and exclusively as to the
method and manner of oil, gas and solu-
tion mining or drilling, but does not pre-
empt local land use control.”

Both decisions largely relied upon on
Frew Run and Gernatt in their opinions.
Interestingly, the Gernatt decision address-
es the question of whether this sort of zon-
ing would qualify as exclusionary zoning.
Gernatt was another mining case where
zoning was passed prohibiting mining and
a challenge was made arguing preemption
and exclusionary zoning. The preemption
argument was dismissed for the reasoning
discussed above. Citing Berenson v. Town
of New Castle, 38 N.Y.2d 102, the plain-
tiffs argued that the exclusionary zoning
was unconstitutional. The Berenson exclu-
sionary zoning test, however, was intended
to prevent a municipality from improperly
using the zoning power to keep people out
not to keep industry out. “A municipality is
not obliged to permit the exploitation of
any and all natural resources within the
town as permitted use if limiting that use is
a reasonable exercise of its police powers
to prevent damage to the rights of others
and to promote the interests of the com-

(Continued on page 22)
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Malpractice Avoidance for All

By Sheryl L. Randazzo

Practicing law within the bounds of the
Rules of Professional Conduct (“the
Rules”) can be easily accomplished and
readily achieved by all attorneys.
Compared to other professions and indus-
tries, lawyers have it easy if they intend to
do the right thing; we actually have a set of
clear guidelines that spell out the minimum
standard of acceptable professional behav-
ior. The sad part is, so few practicing attor-
neys take the time to read the Rules, or to
refer to them, and many are unwilling to
acknowledge the Rule’s applicability to
their everyday practice as a lawyer.

The Rules were adopted and became
effective in New York on April 1, 2009.
Prior to that, the Disciplinary Rules within
the Code of Professional Responsibility,
which were similar in content but different
in format, had been the minimum standard
since 1970. By 1974, passage of a course
in professional ethics was a requirement for
all students at ABA-accredited
law schools.  Currently, 47
states in the United States,
including New York, require
passage of the Multistate
Professional ~ Responsibility
Examination for bar admission.

L
FOCUS ON

PROFESSIONAL
ETHICS & CIVILITY

SPECIAL EDITION

The minimum expectation is
that every lawyer be familiar
with and uphold the require-
ments contained in the Rules.
If it has been a while since you
have read the Rules, or if you
are one of many who have
never read them in the first
place, either because it was not
required of you at the time of
your admission or because the
Rules were adopted after you
were admitted, read them.! We all know
that ignorance of the law is no excuse.

The Rules themselves are very informa-
tive, interesting to some, and, in part, quite
helpful. Beyond the obvious - don’t lie,
cheat, steal, misrepresent, or take advan-
tage of anyone, - they offer practical direc-
tion in many aspects of the practice of law.
On issues from advertising to handling
clients with diminished capacity to con-
flict avoidance to fee setting, the Rules
provide meaningful guidance while set-
ting the minimum threshold
of attorney conduct. Every
attorney can benefit by famil-
iarizing him or herself with
this information.

But malpractice avoidance
is about more than just doing

Notwithstanding all of these
requirements, malpractice and discipli-
nary proceedings abound in our profes-
sion and, again, sad as it is to say, without
any end in sight. This is true notwith-
standing my belief that no one goes to law
school saying — “I will lie to a client,” or
“I shall make misrepresentations to a
court,” or “I intend to take money I did not
earn that belongs to someone else.”

the minimum. It is about try-
ing to do the best for our clients, who
place their trust in us during typically
challenging times in their lives, based
upon our professional knowledge, exper-
tise and abilities. This involves a broader
perspective than merely what not to do; it
creates an affirmative, fiduciary duty for
an attorney to strive to achieve effective
and efficient results in accomplishing our

FLORIDA

ATTORNEY

Law Offices of
Randy C. Botwinick

—— Formerly of Pazer & Epstein
Concentrating in

Sheryl L. Randazzo

clients’ objectives.

The following is a short list of
some of the most valuable
reminders to help an attorney
serve all of his or her clients
well, effectively and ethically:

1. Stay up on the law.

Competence is more than an

ethical requirement. When

you are on top of your prac-

tice area(s), you will sleep
better at night, enjoy your day more,
experience less stress, and make fewer
mistakes.

2. Accept your role as a problem solver.
Clients do not seek out an attorney
because they are having a good day or
can confidently handle something on
their own. Recognize that your clients
are under stress, whether or not you
can fully appreciate the magnitude, and
have compassion and empathy in try-
ing to assist them.

3. To loosely paraphrase Plato, remem-
ber that everyone you meet is fighting
their own battle every day. This is true
of not only your clients, but also your
opposing counsel, the judge you are
appearing before, and the person who
cuts you off on your way to the office.
Keeping this perspective goes a long
way in setting the tone for often very
challenging days in the practice of law.

4. Zealous advocacy does not mean tak-
ing on a client’s cause as your own.
You are not your client, no matter how
strongly you feel about his or her
cause. Losing that perspective will
impact on your effectiveness, profes-
sionalism and reputation.

5. Be reasonable with yourself, and
especially with your expectations as
to what you can accomplish in a day.
We cannot be everything to every-
body, and certainly not all at the same
time. Manage your time as the valu-
able commodity that it is.

6. Ask for help — if you cannot find an
answer, get in over your head, or just
need a little reinforcement. None of us
have all of the answers, no matter how
smart we may believe we are or think
we are expected to be. Your time is
well-spent by being involved in bar
associations and committees, network-
ing with colleagues, and interacting
with respected peers. Do not forget
that we are members of an honorable
profession with a long history of fel-
lowship from which we all may bene-
fit. You do not need to go it alone.

Malpractice avoidance has less to do
with the Rules and more to do with good
time management skills and business
management practices while maintaining
a healthy perspective...but reading the
Rules won’t hurt either.

Note: Sheryl L. Randazzo, is the immedi-
ate Past President of the Suffolk County Bar
Association and, among numerous other
roles within the association and the profes-
sional community, a member of the SCBA’s
Professional Ethics and Civility Committee.
She is also an Adjunct Professor of Law
Practice Management at Touro College
Jacob D. Fuchsberg Law Center.

1. The Rules of Professional Conduct may be
readily accessed at http://www.nysba.org/Tem-
plate.cfm?Section=Attorney_Resources
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SIDNEY SIBEN’S AMONG US

Congratulations...

Siben & Siben, LLP is this year’s hon-
oree at the Great South Bay YMCA
Boulton Center Gala on May 12th, 2012.
Though founded by Sidney R. Siben in
1934 in Central Islip, Sidney and his
brother Walter moved the firm to Bay
Shore in 1945 upon their return from
active duty in WWIL. This is a great trib-
ute for the firm, which is one of Bay
Shore’s oldest businesses. The Boulton
Center is located on Main Street, Bay
Shore. The evening will be great fun,
catered by The Lake House, with enter-
tainment by the group, Rockapella.

New York Agri-Women, a NYS associ-
ation of women involved in agriculture,
presented Vicki S. Gruber with its
2012 President’s Award for Outstanding
Service at its annual meeting in
Riverhead. Ms. Gruber is a corporate
attorney in Melville who currently serves
as NYAW’s Long Island District and
Suffolk County Leader, and chair of its
Legislative & Governance Committee.

To Nancy Burner who was reappoint-
ed to serve a three year term by the NYS
Court of Appeals as a trustee to the
Lawyers’ Fund for Client Protection.
Nancy is the Fund’s Vice-Chairman and
was first appointed as a Trustee in 2002.
Her law practice concentrates on trusts
and estates, estate planning and elder law.

To Richard Schaffer who was recently
appointed by County Executive Steve Bellone
as Babylon Town Supervisor. Richard
Schaffer is also chairman of the Suffolk

County Democratic Committee.

Disabled and Alone/Life
Services for the Handicapped,
Inc. presented Brian Andrew
Tully, JD, CELA, Founder, and
Kenneth Winkelman, JD, CPA,
LLM, Partner, The Elder Law
Office of Tully & Winkelman,
P.C. with its Partnership Award
on Feb. 17. The award was given
in recognition of the law firm’s leadership
in estate planning and cooperation with
non-profit organizations in helping people
with disabilities and their families.

Congratulations to Mike and Elysee
Besso, (of Monarch Graphics, the bar’s
official printer) on the birth of their first
grandchild, a boy, Max, born February 28,
7 1bs.2 oz. and 20” long.

On the Move...

James F. Hagney, Joseph A. Quatela,
Dawn L. Hargraves and Theresa A.
Mari have formed a new law firm,
Hagney, Quatela, Hargraves & Mari,
PLLC located at 888 Veterans Memorial
Highway, Hauppauge, NY. They can be
reached at: (631) 482-9700.

SCBA Member Michael B. Solomon
(formerly Sanders & Solomon P.C.) has
moved his law office to 555 Broadhollow
Road, Suite 274, Melville, NY 11747, (631)
427-3333; (fax) (631) 427-3342, e-mail:
sandsol1 @optonline.net; www.solomondi-
vorcelaw.com

Thomas J. Vicedomini has moved his

DO YOUR CLIENTS
OWE YOU MONEY?

CALL THE
LAW OFFICE OF ELAN MARKEWITZ, Esq.

631 779-3101

127 SOUTHFIELDS ROAD, RIVERHEAD NY 11901

* LEGAL

Concentrating in Collections

* Commercial
* Consumer

.

Jacqueline A. Siben

office to 357 Veterans
Memorial Highway, First
Floor, Commack, New York
11725. He can be reached at,
(631) 543-1911 or by fax at
(631) 543-1990.

Julie L. Yodice has joind the
firm of Ingerman Smith LLP
located in Hauppauge.

Announcements, Achievements,
& Accolades...

The law firm of Futterman, Lanza &
Block, LLP is offering a free two-hour
seminar, “Medicaid Planning & Asset
Protection,” which will take place March 28
at the law office, located at 222 East Main
Street, Suite 314, in Smithtown. The morn-
ing seminar runs from 10 a.m. to noon, and
the evening seminar is from 6 p.m. to 8§ p.m.

Ingerman Smith LLP, partners Neil M.
Block, Christopher J. Clayton and
Christopher M. Powers, is partnering with
the Theatre Three Touring Company, a per-
forming arts organization that provides edu-
cational programs to schools, to present a
multidisciplinary symposium for Long Island
educators focused on bullying in schools on
April 23 from 4 to 6 p.m. The symposium,
held at Nassau BOCES Cultural Arts Center,
239 Cold Spring Road, Syosset, will feature
an in-depth legal discussion of bullying,
including New York State’s new anti-bullying
law, The Dignity for All Students Act, which
will take effect on July 1, 2012.

The Elder Law Office of Tully &

Winkelman, P.C. will host a workshop on
March 27 from 7 to 9 p.m. and on March 29
from 10 a.m. to noon on “Special Needs
Planning in a Changing World” at its office,
located at 150 Broadhollow Road, Suite 120
in Melville. Guest speakers include Brian
Andrew Tully, JD, CELA, Founder, Tully &
Winkelman, P.C. and Craig Marcott, Special
Needs Consultant. The workshop will focus
on the critical ages and timeline for the fam-
ily; guardianship; preserving government
benefits; supplemental needs trusts; funding
of the supplemental needs trust; estate plan-
ning; and the New York State 1115 Waiver.

The following attorneys from Lamb &
Barnosky, LLP have been involved legally as
speakers and participants: Richard K.
Zuckerman, participated on a panel at NYS
Bar Association’s Labor and Employment
Law Section Annual Meeting, on Jan. 27, on
the topic “My Employee/Your Employee/Co-
Employee?;” Sharon N. Berlin, spoke at the
March 3, New York Agri-Women’s Second
Annual Meeting “Shared Challenges, United
Goals” on the topic “Human Resources 101
for Farms and Agri-Businesses;” Robert H.
Cohen, spoke on the topic “Special Education
Law and Municipal Law” at the 13th Annual
Members Only Conference of the Long Island
Association  of  Special ~ Education
Administrators (“LIASEA”) held on Jan. 18,
in Montauk, NY; Hon. Michael F. Mullen,
will be speaking on “Thomas Francis
Meagher, Irish Nationalist, American General
and Montana Governor” at the Huntington
Lawyers’ Club.

Regina Brandow participated on March
7 at the Three Village Central Schools first

(Continued on page 23)
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Non-Waivable Conflict of Interest

By Patricia Meisenheimer

Prior to accepting representation of a
client, an analysis must be done as to
whether a prospective client’s interest would
be compromised by the attorney’s represen-
tation. It is a well-established rule that a
lawyer may not represent multiple clients in
a matter where the interests of each client
would be materially adverse to each other.

Rule 1.7(a) of the New York Rules of
Professional Conduct states that, “Except
as provided in paragraph (b) a lawyer
shall not represent a client if a reasonable
lawyer would conclude that either: (1) the
representation will involve the lawyer in
representing differing interests; or (2)
there is a significant risk that the lawyer’s
professional judgment on behalf of a
client will be adversely affected by the
lawyer’s own financial, business, property
or other personal interests.”

represented by the lawyer in the
same litigation or other proceed-
ing before a tribunal; (4) each
affected client gives informed
consent, confirmed in writing.”

Even with consent, a conflict
may be non-waivable. Where a
lawyer cannot reasonably pro-
vide competent and diligent
representation, where loyalty
may be divided or professional
judgment impaired, consent to a
representation cannot be waived. As can
be seen from the decisional law in this
area, a client’s consent to a non-waivable
conflict is invalid and ineffective.

A classic example of a non-waivable
representation occurs in a personal injury
case involving the dual representation of
both the driver of an automobile involved
in an accident and a passenger in the same

automobile. This representa-

Patricia Meisenheimer

Rule 1.0(f) defines, “differ- | NN tion is fraught with the poten-
ent interests” to include FOCUS QN tial for incompatible conflict
“every interest that will even after full disclosure has

adversely affect either the

PROFESSIONAL

been made and the consent of

judgment or the loyalty of a
lawyer to a client, whether it
be a conflicting, inconsistent,

ETHICS & CIVILITY

SPECIAL EDITION

the clients obtained. Green v.
Green, 47 N.Y.2d 447, 418,
N.Y.S.2d 379 (1979). Even

diverse or other interest.”

Rule 1.7(b) states: “Notwithstanding the
existence of a concurrent conflict of interest
under paragraph (a), a lawyer may repre-
sent a client if: (1) they reasonably believes
that the lawyer would be able to provide
competent and diligent representation to
each affected client; (2) the representation
is not prohibited by law; (3) the representa-
tion does not involve the assertion of a
claim by one client against another client

when the driver and passenger
are family members, concurrent represen-
tation will result in a conflict of interest
due to their differing interests. It is
improper for an attorney to represent both
the parents and the child in an automobile
accident action brought against the owner
and driver of the other vehicle. Sidor v.
Zuhoski, 261 A.D.2d 529, ( 2d Dept.
1999).
Not only is there a potential for the pas-

Retained on Eve of the Trial

By Caren Loguercio and Evie Zarkadas

You walk into the courthouse on a
Monday morning to move forward on a
litigated matrimonial case, Smith v. Smith,
after having spent countless hours over
the weekend preparing. When you check
in with the court officer in the part as
attorney for the wife, you are surprised to
find out that the husband has discharged
his counsel and a new attorney is appear-
ing for the husband. Pursuant to the court
rules, specifically 22 N.Y.C.R.R. §125.1(g),
the court had issued a trial order, directing
that the matter go forward on this
date. This is the fourth lawyer for Mr.
Smith. What comes next? Of course all of
the matrimonial lawyers reading this
know - lawyer number four for Mr. Smith
is going to make an application to adjourn

senger to assert a claim against
the driver for the negligent oper-
ation of the vehicle, there is a
conflict in the pecuniary interest
between the passenger and an
owner of the vehicle who gave
permission for the driver to use
the vehicle. This is seen very
often in an action where one par-
ent is driving, the other parent is
a passenger owner of the vehicle
and there is a child passenger.

In Dorsainvil v. Parker, 14 Misc.3d 397,
829 N.Y.S.2d 851 (Sup.Ct., Kings County,
November 21, 2006), the parents apprised
of a potential conflict between them, nev-
ertheless consented to joint representation.
The defendants asserted a counter-claim
against the mother claiming negligent
operation of the vehicle. The assertion of
the counter-claim placed the mother’s
pecuniary interest in conflict with that of
her husband and daughter passengers.
Additionally, the husband’s pecuniary
interest was adverse to the claims of the
daughter, as he was the owner of the vehi-
cle which rendered him personally liable
for any injuries caused by the negligent
operation of the vehicle by the wife. The
conflicts of interest between the parents
and the daughter were not waivable by the
daughter, as she was an infant and did not
have the capacity to consent to a waiver.
Even in the situation where full disclosure
and consent were given, the interests were
so adverse that dual representation was
improper. Continued representation would
violate the duty to preserve a client’s con-
fidences as well as the rule requiring an
attorney to represent a client zealously.

on the merits,
rather than in the
inequitable situa-
tion where one
party is represented
by counsel and the
other is self repre-
sented. This is evi-
denced by several
Second Department
cases where the
lower court was
reversed for denying an application for an
adjournment, though made on the day of
even after the commencement of the
trial. See, Alleyne v. Grant, 51 A.D.3d 828,
858 N.Y.S.2d 357 (2d Dept. 2008);
Cabral v. Cabral, 35 A.D.3d 779, 826
N.Y.S.2d 443 (2d Dept. 2006); Cuevas v.
Cuevas, 110 A.D.2d 873, 488 N.Y.S.2d

Caren Loguercio

the case since he/she was 725 (2d  Dept.  1985).
only retained on the “eve of I Therefore, it’s probably a safe
trial.“ What should and/or FOQCUS ON bet that the court is going to

must the judge do?
Unfortunately, this is an oft
played out scenario in the
matrimonial parts. Yet, it rais-
es various practical and ethi-

PROFESSIONAL
ETHICS & CIVILITY

SPECIAL EDITION

grant the adjournment. If this
is not the first time the litigant
has used this tactic, however,
the court may deny the
request, or grant only a brief

cal issues for attorneys and
judges, who need to keep their cases mov-
ing and their calendars as organized as
possible. Is it an error for the judge to
grant or deny the adjournment? Should
the newly retained counsel have declined
the representation knowing that the matter
was set for trial pursuant to a court order?
Pursuant to CPLR § 321 when an attor-
ney is relieved, the court is permitted to
grant a 30 day stay of the proceedings.
Obviously, courts prefer to decide cases

adjournment. One way a court
can motivate parties to move forward,
especially the beneficiary under a pen-
dente lite award, is to limit the duration of
such award to a finite period, such as 18 or
24 months.

The newly retained attorney is in a diffi-
cult position having been retained by the
client knowing that the matter was set for
trial. But, in light of the above discussion,
as long as the newly retained attorney is
qualified to handle the matter (as per rule

1.1 or the Rules of
Professional Con-
duct) and provides
proper and timely
notice by submitting
a notice of appear-
ance to the court and

to the adversary,
there are no ethical
obstacles preventing
the new attorney
from appearing on
the case on the day of trial. While a liti-
gant’s adjournment request on the day of
trial because he fired his lawyer may be
burdensome to the court’s calendar and the
other side, it is nevertheless permissible.
The overarching principle governing this
situation is a litigant’s right to be represent-
ed by the counsel of his choosing and it
seems this will in many situations trump
the inconvenience and delay caused by the
late substitution.

From an ethical perspective, the attorney-
client privilege survives the termination of
employment. Outgoing counsel should be
wary of discussing the case with the newly
retained attorney. The Rules of Professional

Evie Zarkadas

An attorney’s conflicts are imputed to his
firm on the presumption of shared confi-
dences. In Cohen v. Strouch, 10 Civ. 7828,
2011 U.S. Dist. LEXIS 30778 (March 24,
2011), plaintiff brought an action against
defendant driver in Federal Court.
Plaintiff’s passenger brought a separate
action in State Court and was represented in
the state action by an attorney “of counsel”
to the firm that represented the plaintiff dri-
ver in the federal action. This concurrent
representation of driver and passenger,
albeit in separate jurisdictions, required dis-
qualification of the law firm. The clients’
interests were clearly adverse to one anoth-
er precluding the firm from meeting the
“heavy burden” of showing that there is “no
actual or apparent conflict in loyalties or
diminution in the vigor of representation.”

The dual representation of a driver and
passenger in a motor vehicle accident case
is a non-waivable conflict under Rule
1.7(b)(3), as each client’s position is
aligned directly against each other in the
same litigation. This presents an irrecon-
cilable situation where a reasonable
lawyer’s independent professional judg-
ment is likely to be impaired, where pre-
serving a client’s confidences is jeopar-
dized or where the lawyer’s duty of loyal-
ty to his client is placed in issue.

Note: Patricia Meisenheimer practices in
the area of personal injury, medical mal-
practice, products liability and general liti-
gation with Bracken Margolin Besunder,
LLP, Islandia. Patricia is the co-chair of the
Professional Ethics & Civility Committee,
is a past director of the SCBA and a past
dean of the Suffolk Academy of Law.

Conduct set forth specific rules addressing
disclosure of information received from a
client, and unless the client waives the priv-
ilege, former counsel should not be dis-
cussing matters with the new attorney.
Specifically, Rule 1.6 sets forth the parame-
ters and obligations of the attorney whether
his status is current or former counsel.

Finally, as a simple matter of profes-
sional civility, when an attorney is
retained on the eve of trial, he/she should
immediately contact his/her adversary and
the court to advise of the late substitution
and inquire as to whether the adjournment
request will be entertained.

Note: Caren Loguercio is a Family
Court Judge handling all matters that
arise in Family Court. Prior to becoming
a judge, she was the Principal Law Clerk
to Supreme Court Justice Emily Pines.

Note: Evie Zarkadas is an attorney
with more than 20 years experience and
practices in Family Court and Supreme
Court matrimonial proceedings. She is a
member of the Law Guardian and 18-b
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A SAMPLE OF CASES RESOLVED

BY OUR COMMERCIAL PANEL

Claim against indenture trustees for not making appropriate claims in bankruptcy of major airline, resulting in
loss of $75 million.

Dispute between two hedge funds and Russian mathematicians concerning codes and models involving
statistical arbitrage.

Alleged breach of fiduciary duty by lawyers hired to represent former finance minister of oil-rich country.

Accounting malpractice claim by high-income clients based on tax shelter recommendations made by national
accounting firm.

Dispute between satellite company and giant entertainment network about appropriate charges for television channels.
Commercial libel and tortious interference claim on media personality’s contract covering his on-air statements.
Dispute concerning control of a magazine between popular television host and publishing company.

Dispute between prominent film maker and financial backer concerning allocation of costs and profits on a
series of six movies.

Dispute between a landowner and a municipality regarding road construction and drainage easement.
Dispute about quality of manuscript submitted by popular author and book publisher.

Brokerage fee dispute involving properties sold for over of $20 million.

Fraud involving the sale of real estate.

Breach of an agreement to insure against the criminal acts of Bernard Madoff in his capacity of financial
advisor/security broker which resulted in an investor loss in excess of $20 million.

Fraud and breach of contract involving the construction of a large condominium.

50 claims resulting from a warehouse fire.

Prevailing wage rate cases.

Civil rights action involving malicious prosecution of the plaintiff who served 17 years in prison.
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Should We be Paid?

By John P. Bracken and Harvey B. Besunder

Most attorneys are suffering from an ail-
ment known as accounts receivable and
inability to collect for services rendered.
The dilemma, which plagues us is deter-
mining which matters to turn away, which
to withdraw from, and how to deal with
continuing representation when we are not
being paid. Ethical and practical issues
must be taken into account in dealing with
the problem. We have a duty to our clients
to properly represent them and to not prej-
udice their position. Additionally, we have
an ongoing duty to our partners and our-
selves to insure that our business contin-
ues with cash flow that enables us to meet
our business obligations. We must pay
our rent and our employees as well as
myriad additional costs related to the
practice of law.

Can we file a lawsuit to collect fees just-
ly due to us? While the general rule is such
action should not be taken
except in serious case, the
reality is that any such action
to collect overdue fees
through litigation is likely to
be resisted and likely coupled
with a counterclaim alleging

|
FOCUS ON

PROFESSIONAL
ETHICS & CIVILITY

SPECIAL EDITION

ney managed to resolve
all the potential con-
tests, the client recov-
ered  approximately
$4,000,000 in liquid
assets, and the attorney
received the ‘“‘capped”
legal fee. The client
executed confirming
letters acknowledging
her agreement to the
terms as well as the
legal fee.

Some two years later, the client contest-
ed the payment and the obligation to pay
the contingent fee and applied to the
Surrogates Court to set aside the legal fee
as being excessive. Surrogate Judge
Czygier held that “For the Court to
(ignore the agreement), would negate the
very essence of a contingency fee agree-
ment, which allows an attorney to accept
the risk of receiving little or no fee in
exchange for the potential of a
handsome fee as a result of the
attorney’s  efforts.  (See
Decision/Order Hon. John M.
Czygier, Jr. Matter of Talbot
decided March 17, 2010 grant-
ing summary judgment in

John P. Bracken

legal malpractice. Unlike any
other business or profession the obligation
to establish the reasonableness of our fees
lies with us and we must prove that the
charges to our clients are reasonable, tak-
ing into consideration the rule (former DR
2-106 B now CPC Rule 1.5) which spells
out when a fee is “excessive.” Additionally
and as a predicate to filing suit, we must
also offer fee arbitration to our clients in
the event that there is a dispute as to the
propriety of our earned fees.

The problem has become most apparent
in various cases involving contingency
and “flat” fee retainers.

In the matter of Talbot (Suffolk County
Surrogate’s Court), the client had consulted
with a series of lawyers in the hope of estab-
lishing her entitlement to an inheritance. She
had consulted with several attorneys howev-
er, none of whom would agree to handle the
matter on a contingency basis. Since the
client was not in a financial position to pay
hourly rate fees, she ultimately was able to
locate an attorney who agreed to review the
file and consider a contingency fee arrange-
ment. After consultation with the attorney
who agreed to take the matter with a contin-
gent fee agreement, she then sought a review
of the proposed agreement with independent
counsel and the written retainer agreement
was executed with a “cap” on the final fee of
$600,000. The value of the potential recov-
ery was in excess of $4,000,000. The attor-

favor of the attorney).

The Appellate Division decided that
despite the contingency nature of the retain-
er, the onus remained upon the attorney to
establish that the fee was reasonable. They
noted that the probate proceeding was set-
tled four weeks after the retainer agreement
was signed and noted the factors to be con-
sidered in evaluating what constitutes a rea-
sonable attorney’s fee. (See Rule 1.7 Rules
of Professional Conduct: Matter of Talbot
2011 NYSlip Op 4059)

In a matter decided in Supreme Court
Nassau County (2011 NY Slip Op
30173U) the agreed fee for the representa-
tion was to be an unconditional and
absolute flat amount of $3,000. The firm
was to be entitled to the fee regardless of
the outcome of the litigation or the timing
of its resolution. The firm was entitled to
the entire amount of the flat fee “regard-
less of any change of counsel.” The court
noted that “...courts as a matter of public
policy give particular scrutiny to fee
arrangements between attorneys and
clients, casting the burden on attorneys
who have drafted the retainer agreements
to show that the contracts are fair, reason-
able and fully known and understood by
their clients.” It noted that a client always
retains the unfettered right to terminate the
attorney at any time with or without cause,
and if prior to the completion of the ser-
vices for which the fee was agreed upon,

More work than you can get to?

Not enough hours in the day?
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and get that work off your desk. |

Call today for top-quality research,
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Licensed in NY and CA

(516) 457-9169

1134 Lake Shore Drive, Massapequa Park, NY 11762 www.blasielaw.com

the discharged attorney
is entitled to recover
(only) the reasonable
value of services ren-
dered in quantum
meruit. Moreover, a
client has an affirma-
tive cause of action for
rescission of an invalid
retainer agreement and
restitution or recoup-
ment of legal fees paid
in excess of the reasonable amount due to
the attorney for services actually rendered.
The court held that the retainer agreement
in this case constituted a non-refundable
retainer, thus unenforceable whether or not
the services contracted for were completed
and relegated the firm to quantum meruit.

In the Matter of Jack Fisher, the attor-
ney was asked by a client to aid in the
recovery of insurance proceeds on the life
of her husband who she was in the process
of divorcing. The policy had lapsed for
failure to pay premiums. Since the client
was not pleased with paying hourly rates
she requested and willingly entered into a
contingency fee agreement with counsel.
Notwithstanding that the policy had
“legally lapsed” the proceeds were recov-
ered, the check endorsed by the client,
deposited into the attorney’s escrow
account and distribution made in the
amount of 1/3 to the lawyer and 2/3 to the
client in accordance with the agreement.

Two years after the distribution of the
funds, the client after consultation with
her accountant (who was also an attorney)
concluded that the fee was excessive and
brought action to recover the fee, interest,
punitive damages and reimbursement for
her own legal fees incurred in bringing the
law suit. In addition, a grievance was filed
against the attorney for, among other
things, violation of then DR 2-106.
Subsequent to the settlement of the law-
suit in which the attorney repaid the legal
fees, the interest and the attorney’s fees,
the grievance committee charged Fisher
with a series of violations including
charging an excessive fee. The com-
plainant acknowledged that upon the
death of her husband (and immediately
after finding the invoice for the life insur-
ance premium) she contacted her matri-
monial attorney and demanded that the
unused portion of the hourly rate fee be
returned to her. The hearing officer sus-
tained the charge which alleged a viola-
tion of DR 2-106 (now Rule 1.5), and the
court suspended Fisher for one year.

The accountant/attorney who originally
advised the complainant that the fee was
excessive, and referred the matter to liti-

Harvey B. Besunder

We've got a

Patent

Experience

Over 8,000 patents granted

Over 15,000
trademarks obtained

Over 40 years of experience

¢ Our expertise extends to all areas of technology

» We represent everyone from individuals to
multinational corporations

» We serve clients with distinetion in both foreign
and domestic intellectual property law

* We help clients identify emerging technologies
and ideas

For more information, call us today at

516.365.9802 o fax us at 516.365.9805.
Collardé/ﬁoe,P.C. e,

PATENT, TRADEMARE'

1077 Northern Blvd., Roslyn, NY 11576
www.CollardRce.com

gation counsel to commence the action
received a “forwarding fee” of one third
of the total legal fee collected. He did not
have a retainer agreement or a written
statement assuming joint liability.

There is hope. The Court of Appeals
has held that “In general, agreements
entered into between competent adults,
where there is no deception or overreach-
ing in their making, should be enforced
as written. Accordingly, the power to
invalidate fee agreements with hindsight
should be exercised only with great cau-
tion. It is not unconscionable for an attor-
ney to recover much more than he or she
could possibly have earned at an hourly
rate. Indeed, the contingency system can-
not work if lawyers do not sometimes get
very lucrative fees, for that is what makes
them willing to take the risk—a risk that
often becomes reality—that they will do
much work and earn nothing. If courts
become too preoccupied with the ratio of
fees to hours, contingency fee lawyers
may run up hours just to justify their
fees, or may lose interest in getting the
largest possible recoveries for their
clients” where does this quote begin?
(Lawrence v. Miller 11 NY 3d 588
affirming 48 AD 3d 1).

Retainer agreements should be clear
and contemporaneous time records kept
even in contingency fee matters.

Note: John P. Bracken, of Bracken
Margolin Besunder, LLP, Islandia, New
York, is Past President of the Suffolk County
Bar Association, the New York State Bar
Association and the Suffolk County
Criminal Bar Association. Mr. Bracken is a
Fellow and former Director of the New York
State Bar Foundation, a Fellow of the
American Bar Foundation, a Fellow of the
American College of Trial Lawyers and is
certified as a Civil Trial Advocate by the
National Board of Trial Advocacy.

Note: Harvey B. Besunder was admitted
to the practice of law in 1967, and from
1991-2010 had had his own law practice in
Suffolk County. In September 2010 he
merged his firm with that of Bracken &
Margolin, to form Bracken Margolin
Besunder. From 1993-1994, Mr. Besunder
served as President of the Suffolk County
Bar Association, and has been a member
and/or Chair of that Association’s
Condemnation Committee, Grievance
Commiittee, Judiciary Committee, and
Bench-Bar Committee. Mr. Besunder is
also an active member of the New York
State Bar Association and has lectured
extensively on behalf of the Suffolk
Academy of Law.

)
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A View From the Trenches

Divorce Italian Style

By Edwin Miller

(This is a true story. The judge’s
name has been withheld out of
respect.)

The Banns were posted

She was 65 and widowed. He
was 69 and a widower. The year
was 1967. Both had emigrat-

passed the test with flying col-
ors.

The trial

The case came on for trial. At
that time the Suffolk matrimo-
nial cases were all tried in
Nassau County. However, the
judge in this case was from
Suffolk County. Before the trial

ed from small towns south of Edwin Miller started, however, she remarked

Naples with their parents when

they were in their late teens. Both had
heavy accents. They did not know each
other in Italy. They were introduced by a
friend of her family. They both lived in
Suffolk County. She went to view his
house and she said “it looked like the end
of the world.” They decided to get married
anyway. They contacted  their
parish priests in Italy and had the wedding
banns posted in their churches in
their home towns. They got married and
moved into his house.

A marriage not made in heaven

From the very beginning of the marriage
there was a problem. He was impotent.
This was the result of a prostate operation
and diabetes. He did not tell her this before
the marriage. He claimed he did but she
swore otherwise. However, she said that he
wanted her to wear silk gloves and to do
“all sorts of things.” She said that if she
wanted to do “those things” she could have
been a millionaire a long time ago! In
addition, when she became angry at him
she would grab his newspaper, roll it up,
and hit him over the head with it! When
asked about his response, she said, “Italian
men don’t like to get hit over the head with
newspapers!” As the fighting escalated, he
kept ordering her to get out of his house.
She finally left and he promptly had his
lawyer serve her with a complaint for a
separation based on abandonment!

The litigation

She counterclaimed for a divorce or
annulment. She preferred the annulment.
In 1967 when a matrimonial action was
commenced, the parties had to appear
before an appointed Matrimonial
Conciliator who had to certify that the
marriage could not be saved in order for
the action to continue. The parties

on her husband’s clothes. She
said he purposely dressed like a rag pick-
er so that the judge would think him
too poor to pay any alimony. The parties
were only married for two years. The case
was tried in the afternoon.

We had secured a court order for a
urologist to examine the husband with
regard to his impotency. The doctor
examined him, found impotency, and
was the first witness at the trial. He was
not cross-examined. Our client then testi-
fied as to both cruel and inhuman treat-
ment and the undisclosed impotency.
During the testimony, she was telling
the judge about her husband calling her a
prostitute and all of the priests and
lawyers crooks, and she noticed that the
judge had closed his eyes and was appar-
ently dozing off. She then screamed that
“he said the judges are all crooks too!”
This woke the judge up and he gave her a
funny look. The defendant testified and
tried to convince the judge that he had
told her about his impotency before the
marriage. The judge was unconvinced.
He granted the wife an annulment with
alimony of $25.00 per week.

Epilogue

After the annulment was granted, we
left the courtroom and I questioned my
client about her testimony that “the judges
were all crooks too” since she had never
told me this during our preparation for
trial. She winked at me and said, “I had to
do something to wake him up!”

Note: Edwin Miller has been practic-
ing law in Suffolk County for more than
50 years. He is a partner in the firm of
Campbell & Miller, Esgs. at 94 Maple
Avenue, Smithtown, New York. He has a
general practice with an emphasis on
litigation
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WE WELCOME
NEW CONTRIBUTORS TO
THE SUFFOLK LAWYER

The Suffolk Lawyer would like to welcome the follow-
ing SCBA members as new Frequent Contributors to our
publication: 6165 JERICHO TURNPIKE

Patrick McCormick COMMACK, NEW YORK 11725-2803
Lance R. Pomerantz WWW.LI-ENVIROLAW.COM
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Lilia Factor*, Robin Romeo, Fred Eisenbud, Rob Doo]ey**

We thank you for your efforts and encourage all
SCBA members to commit to writing for The Suffolk
Lawyer. If interested contact editor Laura Lane at
scbanews @optonline.net.
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LAND TITLE LAW

Evidentiary Problems in Adverse Possession

By Lance R. Pomerantz

Two Appellate Division decisions deal-
ing with evidentiary problems in adverse
possession cases were handed down
recently. While they dispose of the con-
troversies presented, the opinions raise
additional questions of interest to land title
practitioners.

Shilkoff v. Longhitano

In Shilkoff v. Longhitano! the trial court
denied plaintiffs’ motion for summary judg-
ment awarding them title by adverse pos-
session. In order to meet the “usual cultiva-
tion or improvement” requirement of for-
mer RPAPL §522, the plaintiffs claimed
that their predecessor had planted a row of
arborvitae in the disputed area. The trial
judge held that an affidavit submitted by the
defendant that her predecessor in title had
planted them raised a triable issue of fact.

The Appellate Division found that the
affidavit constituted inadmissible hearsay.
Defendant had only purchased her proper-
ty in 2007 and she failed to indicate
whether she had personal knowledge of the
original planting or subsequent cultivation.
Although the decision does not detail
plaintiffs’ proofs, the Second Department
found that they established all the require-
ments for adverse possession. The case
was reversed and remitted to the trial court
for entry of judgment awarding title.

Comment

The case was decided under the law as it
stood prior to the 2008 amendments to the
adverse possession statutes.2 If the new
statutes controlled, the plaintiffs’ planting
activity in Shilkoff might not pass muster
under current RPAPL §543, which deems
“hedges, plantings [and] shrubbery ... to
be permissive and non-adverse.”

Wilcox v. McLean

The second case, Wilcox v. McLean,3
determined that the plaintiffs failed to
establish a claim of adverse possession.

The description of defendant’s lakefront
parcel extends to the high water line of
Lamoka Lake, but the rights conveyed in
his deed extend to the low water line, sub-
ject to the rights of other owners to launch

and dock boats, and to swim in
the lake.

Each of plaintiffs’ deeds grant
a right to use a particular dock
space located along the shore,
but lack a precise description of
each dock space. Thus, they
don’t specify whether the space
extends above the high water
line. Other than stating that the
plaintiffs have a “permanent
right to use said dock space,” the
uses to which the dock space may be put
are also not specified. The deeds also
grant non-exclusive rights-of-way “to the
east shore of Lamoka Lake for the purpose
of access to said dock space.”

So the arrangement seems straightfor-
ward - defendant owns a parcel that is bur-
dened with two “easements” in favor of
plaintiffs. One “easement” is the right to
use the dock space and the other is a right
of way to get to the dock space. Moreover,
the right of way easement ends where the
dock space easement begins.

Plaintiffs claimed title to part of the
adjacent upland by adverse possession.
They contended that the claimed area is
located “between the dock space and the
common right-of-way,” but the court held
that the area “is necessarily located within
the common right-of-way.” However you
slice it, the court and the plaintiffs agreed
that the area was not within the indetermi-
nate “dock space.”

Plaintiffs alleged that they had “mowed,
cleaned, repaired, excavated, and repaved
the parcel, as well as picnicked and con-
gregated there, and that each summer they
placed seasonal items thereon such as
lawn furniture, a portable storage shed,
and a temporary deck.”

After reiterating that the claimed area
was not within the dock space deeded to the
plaintiffs, the court then held that “permis-
sion to use the area immediately adjacent to
[the dock space] in a seasonally appropriate
manner that does not conflict with the
record owner’s rights...may be inferred
from [the] grants.”” Further, permission
“can be inferred from [plaintiffs’] affidavit
testimony that their use of the parcel was
never challenged and that an amicable rela-
tionship prevailed among the owners before

Lance R. Pomerantz

defendant acquired his proper-
ty”” As a result, the claimed
activities were insufficient to
establish the “hostility” that is
elemental to adverse posses-
sion. The court also explained
that the plaintiffs never engaged
in activity that “indicates that
they assumed a hostile attitude
toward the record owner’s
rights,” such as ejecting tres-
passers, marking boundaries,
landscaping, erecting permanent structures
or making any other “changes in the parcel
that would have signaled continuous occu-
pation beyond the summer season.”

Comment

After parsing the opinion, Wilcox seems to
be saying that activities that are reasonably
contemplated within the dock space (by the
grant of the dock space itself) are also “per-
mitted” within the area of the right of way for
the “purpose of access to said dock space.” It
reaches this result by construing both grants
together, as a matter of law. The question of
permissive use, however, is one of fact.

The decision affirmed summary judg-
ment for the defendant. When it comes to
fact questions on such a motion, the party
opposing the relief is entitled to the bene-
fit of every favorable inference that may
be drawn from the pleadings, affidavits,
and competing contentions of the parties.*

Plaintiffs seemed to be relying on the
established principle that once all of the
other required elements of adverse posses-
sion are shown, hostility will be pre-
sumed. While there is a “permissive use”
exception to this principle, the burden is
on the defendant to come forward with
evidence showing permission. Once that
showing is made, the burden shifts back to
the plaintiff to produce evidence of hostile
use.5 There is nothing in the Wilcox opin-
ion to indicate that the defendant offered
any proof of permission. Indeed, the
defendant’s posture indicates that he
believed the activities to be in violation of
the original grant!

Even if, as appears here, the court sua
sponte thought that an inference of permis-
sive use could be drawn from the motion
papers, summary judgment should have

been denied and the case remitted to the
trial court for findings of fact on the issue.¢

Typically, “permission” is shown through
explicit verbal or physical acts (“It’s ok with
me if you put up a fence”) or an implicit
relationship or accommodating posture, like
family-ties or long-term cooperation
between the parties.” In either case, it’s char-
acterized by a recognition of the owner’s
underlying right to prohibit the activity and
his decision not to do so. In addition, the
grant of “permission” that will defeat a pre-
sumption of hostility can be revoked at the
pleasure of the owner. If the right to engage
in the activity is granted by a legal instru-
ment, the burdened owner lacks this “right to
prohibit” and “permission” is not needed.
The Wilcox opinion blurs this distinction.

A frustrating aspect of this case is that
the court accepted that the disputed area
was outside of the “dock space” descrip-
tion. As a result, it essentially construed
the plaintiffs’ seasonal activities to be “for
the purpose of access to said dock space”
over the right of way area. This construc-
tion seems to be at odds with the language
of the grant and it would have been help-
ful to understand how the result was
obtained. Unfortunately, for the practic-
ing bar, clarification will have to come at
a later date.

Note: Lance R. Pomerantz is a sole prac-
titioner who provides expert testimony,
research and consultation in land title dis-
putes. He is also the publisher of the widely-
read land title newsletter Constructive
Notice.SM Visit www.LandTitleLaw.com.

1. 2011 NY Slip Op 09305 (2nd Dept.,
December 20, 2011).

2. L 2008, ch 269, § 5. See Hogan v. Kelly,
86 AD3d 590 (2nd Dept., 2011).

3. 2011 NY Slip Op 09230 (3rd Dept.,
December 22, 2011).

4. Nicklas v.Tedlen Realty Corp., et al., 759
N.Y.S.2d 171 (2nd Dept. 2003).

5. See e.g., Chaner v. Calarco, 77 AD3d
1217 (3rd Dept., 2010), Koudellou v. Sakalis,
29 AD3d 640 (2nd Dept. 2006).

6. Harrington, Trustee, et al, v. Estate of
Crouse 1 A.D.3d 778 (3rd Dept. 2003); Levy v.
Morgan, 31 A.D.3d 857 (3rd Dept., 2006).

7. Congregation Yetev Lev D’Satmar v 26
Adar N.B. Corp., 192 AD2d 501, 503 (2nd
Dept., 1993).

PRACTICE MANAGEMENT

The Shoemakers’

Lawyers need to plan too

By Alison Arden Besunder

Scene 1: The usual Monday. Except this
- You receive a frantic call from a solo
practitioner’s paralegal. The attorney was
in a terrible skiing accident over the week-
end and, while not fatal, she is uncon-
scious and may be incapacitated and out-
of-commission — and communication — for
a prolonged period of time. The paralegal
tells you that her boss said (in passing)
that anyone should call you “in case of
emergency.” This, naturally, is the first
you’ve heard of it.

Scene 2: Now imagine that you are the
attorney who suffers an unexpected
tragedy. What would happen to your
clients and ongoing matters? Who would
know how to pick up where you left off?
Could, or should, the firm continue with-
out you? What would happen to all that

Children

unbilled time being carried
around nowhere other than your
head, or your “conflict system”
stored in that same corner of
your brain? Would they be able
to in light of confidentiality and
privacy restrictions?  What
plans do you have in place to direct a point
person in your absence, whether because
of disability or death?

As lawyers, we frequently devote our
time and energies to help our clients pre-
pare for worst-case scenarios but neglect
to take care of planning for ourselves.
When a lawyer dies, whether she or he is
in a law firm partnership or a solo practi-
tioner, the failure to plan can add multiple
layers of chaos to an already emotional
and complicated situation. It can also
cause an unwitting ethical violation or, in
the case of a missed deadline or statute of

Alison Besunder

limitations, a claim against your
estate or posthumous malprac-
tice claim. This article address-
es some considerations for all
practitioners, but particularly
solos, to address. (Assuming I
myself plan correctly), future
articles will address formulating
a business ‘“disaster” interrup-
tion plan; how to implement
succession planning in a law
firm after a partner dies or is dis-
abled; and considerations for the lawyer
who assumes responsibility for the client
files of a deceased or disabled lawyer.
ABA Opinion 92-369 provides:

To fulfill the obligation to protect
client files and property, a lawyer
should prepare a future plan provid-
ing for the maintenance and protec-
tion of those client interests in the
event of the lawyer’s death. Such a
plan should, at a minimum, include
the designation of another lawyer
who would have the authority to

review client files and make determi-
nations as to which files need immedi-
ate attention, and who would notify
the clients of their lawyer’s death.

Here are some fundamental mechanisms
that will ease the burden on anyone under-
taking to oversee the management of client
files of a deceased or disabled lawyer:

Organize Your Contact Database

Solos should ensure that their contacts
are up-to-date and properly categorized or
“tagged” as clients, adversary attorneys,
adversary parties, or other categories rele-
vant to the particular practice. Basic soft-
ware like Outlook or attorney-specific
software like Abacus, Time Matters, or
Amicus can assist in this process. Other
applications like Plaxo or LinkedIn can
help keep that contact information up to
date. This allows anyone to quickly gen-
erate a list of people to be contacted by
email or phone. Everyone should enter a
separate contact for “ICE — In Case of

(Continued on page 22)
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Equity Relieves Tenant of Failure to Timely Exercise Option to Renew

By Patrick McCormick

It has been recognized that an option to
renew a lease is a valuable right.! The
Appellate Division, First Department, in
135 East 57th Street v. Daffy’s Inc.,? in
which the tenant failed to give timely
notice of its election to exercise its option
to renew its lease, refused to enforce the
lease holding that strict enforcement would
result in forfeiture. The court came to this
conclusion even though the tenant had not
produced evidence that it made substantial
improvements to the leased premises. The
court determined that the tenant had “gar-
nered substantial goodwill in its approxi-
mately 15 years at the location, which
goodwill was a valuable asset that would
be damaged by its ouster from the premis-
es.” The Appellate Division found that this
goodwill was an asset sufficient to warrant
equitable relief. The facts of this case and
the court’s application of the relevant law
to the facts provides significant guidance
to practitioners who find themselves rep-
resenting tenants who may be at risk of
losing valuable renewal rights.

The facts in Daffy’s Inc. are straight for-
ward. The lease term commenced
November 7, 1994 and expired January
31, 2011. The lease contained two five-
year renewal terms. The first renewal was
to be exercised “no later than January 31,
2010.” Due to an internal bookkeeping
error, tenant did not timely give the requi-

site notice—the notice was given
by letter, by e-mail and fax on
February 4, 2010, although the
letter was dated January 30,
2010. The late notice was reject-
ed by the landlord by letter dated
February 5, 2010, and noted that
the tenant’s letter was “fraudu-
lently backdated” and not “deliv-
ered in the manner prescribed by
the lease.” The tenant sent
another ‘“renewal letter in the
manner prescribed by the lease on
February 9, 2010.” Landlord then com-
menced a declaratory judgment action
seeking a declaration that the tenant had
not timely renewed the lease, that the
option was terminated and that the lease
would expire January 31, 2011. The trial
court, after a nonjury trial, found the ten-
ant entitled to equitable relief and excused
the late renewal notice.

Citing to Vitarelli v. Excel Automotive
Tech. Ctr, Inc.® the Appellate Division
recognized that equity will relieve a tenant
from its failure timely to exercise a renew-
al option if: “(1) the tenant in good faith
made substantial improvements to the
premises and would otherwise suffer a for-
feiture, (2) the tenant’s delay was the
result of excusable default, and (3) the
landlord was not prejudiced by the delay.”
The Appellate Division quickly found that
the landlord was not prejudiced by the late
notice and that the delay was excusable
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and focused its attention on the
“forfeiture” element.
Referencing the Court of
Appeals decision in J.N.A.
Realty Corp. v. Cross Bay
Chelsea,* which held that “the
loss of an option does not ordi-
narily result in the forfeiture of
any vested rights” and therefore
equity generally will not save a
tenant that fails timely to exer-
cise an option, and the fact that
the tenant in this case did not make substan-
tial improvements to the premises, the
Appellate Division was forced to find anoth-
er ground upon which to base equitable
relief. Goodwill was found to be that base.
At the trial, the tenant established that
the leased premises “had become highly
successful and popular, that the compa-
ny had searched for alternative space
into which to relocate the store and had
not identified any prospects, and that
even if it found a viable site, it would
require the better part of a year to open
the new store.” On these facts, the
Appellate Division found that “given the
loss of goodwill that would accompany
the loss of the store, enforcing the
lease’s time restraint for renewal would
result in a forfeiture that warranted the
court’s consideration of whether equity
ought to intervene.” In deciding in the
affirmative, the Appellate Division con-
sidered the fact that the store closing

would cause most of the store’s 114
employees to lose their jobs and bene-
fits, no alternate store location was
available, that the tenant made an inad-
vertent mistake in failing to timely send
the renewal notice, that this store was a
top producing location and that landlord
would not be prejudiced.

The court concluded that on these facts
equity would intervene to excuse the ten-
ant’s late notice and affirmed the trial
court’s judgment declaring that the late
notice of lease renewal be excused “on
equitable grounds.”

Note: Patrick McCormick litigates all
types of complex commercial and real
estate matters. These matters include
business disputes including contract
claims, disputes over employment agree-
ments and restrictive and non- compete
covenants; corporate and partnership
dissolutions; mechanics liens; trade
secrets; insurance claims, real estate title
claims; complex mortgage foreclosure
cases; lease disputes; and, commercial
landlord/tenant matters in which Mr.
McCormick represents both landlords and
tenants.

1. See e.g. Rizzo v. Morrison Motors Inc, 29

AD2d 912, 289 N.Y.S.2d 903 (4th Dep’t 1988)
2.91 AD3d 1 (Ist Dep’t 2011)

3. 25 AD3d 691, 811 N.Y.S.2d 689 (2d
Dep’t 2006)
4. 42 N.Y.2d 392, 397 N.Y.S.2d 958 (1977)
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